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purpose of the look backms‘tm se:e if
the Medlcaidap ) : A/ R}dxvest—

assets to pay for his care in ordetto -
quialify for Medicaid, The trigger date
farthe look-back; unaffectedby the
DRA, is the first date the.individual is
‘recewmginshlnhonal services (at
"~home or in a facility) and apghes for ~

" Medicaid undera state plan.

" 1. Post-DRA

Thée DRA increases the look=back *-

period for anypost-Feb 8, 2006
transfer to five Years. Confusion
may exist, however, regarding when -

the five-yeat.look-back period W111

- truly be five years. -~
Practxca]ly, the look-back perwd"
will remain at three years untit - .
- February 2009." Beginning:in March
2009, the fiveryear.look-back will be-
“phased-in” on a month-by-month
basis until February 2011 - five yeats

after the DRA's éffective date, Thus, -

itis;not unitil Bebruary 2011; and
" beyond, thal”thelonkback period
will officially be five years. ‘
Bxample:1: Nedappiies fot institg-
ﬁma]Medmedeayl 209 Thelocil

Penafty Period. -
I. Pre:DRA

Generally, lf an A/R makes an, .

i fun.damenta]ly fairstart.dateis-

i .Medicdid.(i'e., non-exempt assets < -

ly 0 .
for any uncompensated transfers of
assets. Undet the DRA, however; ttus

Hipped.on its head.and, instead,
penahzes seniors whervthey are:most
frail and vulnerable ~ only when they -
are.receiving institutional-level care

Specifically, the DRA:amends 42 ..

\‘U SC. 13969((: YIXD) by tolling the .,

starrﬁate of‘the Penalty Penod until

dates that the. I:’enalty Penod does not -
start until the-A /R filesan ;apphcatxon
for institutional Medicaid and would -

be. ehgxhleion sudwavmgesxcept for ..

the resultinig Penalty Period. ~ This is
the. point intime. that- the individual is
receiving (4) nursing home services; - .

-.{b.) a level ofgare in any instittition

equivalentto nursmg“homeservxces, or
(c.) home-"or commumty-based servic-

. esundet a waiver.program (ie., the

Lombardi Program) and, Penalty
Period aside, the A /R is otherwise
finarwcially eﬁg1ble forinstitutiondl &'

$4,150 and available monthly income &
medn:al expenses)

. files'e ‘an qpfilicdﬁ'dnf r Medteax"d in
& Oc[loﬁer_:i’ﬂfﬂm: 7o e

Exmpm&(l’ost BRA- Pen&Ily
StaFF Dt Mu‘y S&Mi)ﬂ&” S (

gmnddau;ﬂfer $”0 (JUO to wse for college

tuition. Mary ltass stroke Ot 1, 2010

- cmd shie Hat retiirés 24-hour cusfodial

L CArE IV ¥ rilirsing hioirie, Madry-sesides in
" Westchester' Cﬂunty afd has$2,000 in
 and have.only $4,150.to their.name, - -

“He ‘Fithe. The git to'the Alzhelfiier s
Assoaaaan and to her‘gzanddaughter

a;pra:anmﬁely4ﬁ years'esitlier: Withronly
$2000 to.her narié’ How cin sk piy for
herieare duritigthe 34-matith peniély
caused atsuih late date?

M. New York. SmteﬂnahIMg

“Legislation

- Onune 23,2006, the final New
" York State Budget Bill, 38471, -

”Budget Bill”) prov1ded enabling leg-
islation for the DRA changes:in New

- YorK that wérezeffective. Aug1, 2006."
.+The Budget Hx]]adoph?d interalia, the

DRAs five-year “phased-in” look-back

s penod and-the DRA’s cruel and harsh
" Penalty Period start date for all trans-
+ .. fers orvor after Feb. 8, 2006.

Fortunately, however, the- enabling’ leg-

Jslatxon, preserves the.exempt transfers

- to certeun “qualified; mdmdualls" that
for pre~DRA transfers .

42USC.A.§139p(c)
242 USC.A. § 1396p{)D)B)E)D

ULy
- 2011 based tiparvthie two ransfeis’ madé

Taws to retreatto preJJR.A rules i ‘

either event occurs.

feq

Lt neys‘who thomughl' u.n ersfand the

‘Medicaidulesto safel); navigate.
them.throligh the.uncharted-waters
of the DRA. »

N;tes
Pubthaw 109-171 (2006).
l)(B)(l)

and 2 JS.C.A. § ]396p(c)(1)(C)(1)

‘Pubhc Law 109-171 § 6011(a

06 OMM/ ADM3 (] ily 20, 2006)
06 OMM/ADM:-5,

Soc1al Services Law-§:366[5](d)(3).
Soc1al Services.Law § 366[5](d)(4).
*Social Services'Law § 366{5](d)(4);

18 NYCRR 360-4:4(c)(2){iv); OMM

GIS 04 MA /033, .
Publlc Law 109-171'§ 6011(b).
H 06.OMM /ADM:5.
“42.U5.C.A. § 1396p(©)(1)(C)(0).
Social Services Law § 366; 06

 OMM/ADMSS..

g, 8471 (June23; 2006); 0

OMM/ ADM-5;

SocxalSetvxces Law §

366[5](d)(3) (1)(A) {D); Social Services
Law §366[5](d)(3)(ii);-18 NYCRR
360-4.4(C)(2)(iii)(8)(1)-(4); 06

- OMM/ ADM-5.

[Azraruso is dn officer. of the Elder Law
Section and managing partner of
Amoriso &Amomso LLEin R)e

. Erook]






