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When faced with a long-term care 
decision, the choices for many 
New Yorkers are whether to 

receive services in a nursing home or in their 
own home.

While some people may prefer to receive 
care at home, the cost is often the driving 
factor in the decision. For example, the 
cost of 24/7 care in a nursing home can 
exceed $140,000 a year while the comparable 
level of care in a person’s home can exceed 
$200,000.

For those with adequate long-term care 
insurance that covers both home care and 
nursing home care, this decision can be 
made based upon the preferred environ-
ment. However, for those who do not medi-
cally qualify for such insurance or who 
cannot afford the annual premiums, the 
decision is driven by cost.

Individuals who do not have the assets to 

privately pay for the cost of home-care ser-
vices often rely upon receiving the services 
through Medicaid.  However, the realities 
of Medicaid budgeting of the individual’s 
monthly income may make it impossible.

Specifically, if an individual was other-
wise eligible for Medicaid home-care ser-
vices, he would be required to spend down 
all of his monthly income in excess of $787 a 
month on his care. While at first glance this 
may appear reasonable, that spend-down has 
a dramatic impact upon whether or not he 
can remain in his home.

Most importantly, he must be able to 
fully fund his cost of living – rent, mortgage, 
food, property taxes, telephone, utilities and 
insurance – on $787 a month. In Westchester, 
this is a nearly impossible task and it forces 
many individuals to seek placement in a 
nursing home.

In 1993, Congress, under the Omnibus 
Budget Reconciliation Act of 1993, creat-
ed an option that empowers individuals 
to remain at home and to afford the care 
they need while on Medicaid. This vehicle 
is known as a supplemental needs income 
“pooled trust.”

Under this vehicle, a disabled individual 
is permitted to place his excess income into 
a pooled fund managed and invested by a 
not-for-profit organization for the benefit 
of the disabled individuals participating in 
the trust.

Each beneficiary of the pooled trust has a 
segregated account within the fund to which 
his excess monthly income is credited. This 
allows him to use his excess income to pay 
his cost of living in his home, while receiving 
Medicaid home-care services. In practice, he 
will submit his monthly bills to the not-for-

Home care is affordable with pooled trusts

Each beneficiary of 
the pooled trust has 
a segregated account 
within the fund to which 
his excess monthly 
income is credited.
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It’s not easy to start a discussion with a 
loved one about end-of-life care. Yet 
stories in the news of family and court 

battles over the wishes of patients who can-
not speak for themselves demonstrate the 
importance of beginning the conversation.

REQUESTS AND CHOICES

Advance directives spell out a person’s 
wishes about health care and financial mat-
ters in the event of a critical and life-threat-
ening illness or accident. These directives 
can include a health care proxy, a living will 
and a power of attorney.

The health care directive lays out to doc-
tors and family members the type of care 
one wants in the event that person becomes 
seriously ill and cannot communicate his 
or her wishes. Even healthy adults without 
known medical problems should consider 
drafting a health care directive, which will 
aid in decision-making regarding levels of 
care.

The living will addresses desired levels 
of care during a terminal illness, that is, 
when a person has less than six months to 
live. A health care proxy names a family 
member, friend or professional as an agent 
who can sign documents and make deci-
sions if one becomes unconscious or unable 
to make independent medical decisions. If 
the condition is temporary, an agent will be 
needed only for a short period of time.

STARTING THE CONVERSATION

According to elder law attorney Michael 
J. Amoruso, discussions with loved ones 
regarding advance directives should not be 
placed on the back burner.

“Unfortunately, people tend to delay dis-
cussing advance directives with their loved 
ones because the topic of one’s mortality may 

be uncomfortable for some,” said Amoruso, 
an attorney with Amoruso & Amoruso L.L.P. 
in Rye Brook, chairman of New York State 
Bar Association Elder Law Section and presi-
dent of the New York chapter of the National 
Academy of Elder Law Attorneys.

“Without these documents, however, 
if an individual becomes incapacitated or 
incapable of making decisions regarding 
their care or finances, the family will have 
no choice but to commence a guardian-
ship proceeding in court to have a guard-
ian appointed to make decisions for them. 
That process can add unwanted stress on 
the family and can, if contested, amount to 
thousands of dollars.”

New York state has developed simple 
advance directive forms that are available 
online and through hospitals and other 
health care providers. These forms should 
be filled out thoughtfully and thoroughly.

“It’s not enough for an individual to 
express a general desire to avoid being sus-
tained by machines,” Amoruso said. “The 

advance directive 
needs to explicitly 
spell out the per-
son’s wishes as they 
pertain to specific 
circumstances that 
may affect quality 
of life, for example, 
partial or complete 
paralysis from a 
stroke, inability to 
recognize loved ones 

because of Alzheimer’s disease or demen-
tia, or stages of a terminal illness. It should 
include directives not only about ‘extraor-
dinary means,’ such as machines, but also 
regarding artificial nutrition and hydration 
in the event that the person cannot eat or 
drink independently.”

Families often need assistance from an 

attorney or other professional with exper-
tise in drawing up advance directives to 
ensure the documents are written with suf-
ficient detail and clearly express the per-
son’s wishes.

LOOK FOR OPPORTUNITIES

It may be easiest and the most comfort-
able to piggy-back the advance directive 
discussion onto a medical, financial or legal 
issue. You might bring up the topic after a 
doctor’s appointment for a check-up or to 
treat an illness. A meeting with a financial 
adviser about a retirement portfolio offers 
a natural segue into a conversation about 
estate planning and advance directives. 
The topic could be brought up during or 
after a meeting with a family or elder care 
attorney. Family members may even want 
to suggest privately that the attorney start 
the discussion.

Advance directives are best addressed 
when a parent or loved one still is healthy 
and can clearly express wishes and desires. 
In this way, loved ones can face critical or 
end-of-life illness with grace, dignity, com-
fort and compassion.

Advance directives aid in health, 
financial decision-making
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profit managing the trust which, in turn, will 
pay his bills utilizing the income in his trust 
account.

For example, assume an individual 
receives $1,500 a month of income and 
has monthly living expenses of $1,500. If 
he requires Medicaid home-care services 
and does not utilize a pooled trust, he can-
not retain more than $787 a month of the 
income because the excess $713 must be 
spent on his care.

However, if he established a pooled trust, 
then the excess $713 would be transferred 
into that trust and the organization would 
use the money to fully pay his monthly cost 
of living in his home while his care would 
be paid for under the Medicaid home-care 
program.

Michael J. Amoruso 
is a partner at the 
law firm of Amoruso 
& Amoruso L.L.P. in 
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